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Q: What are my obligations
to my incarcerated patient?

A 45-year-old man is brought to the emergency depart-
ment with a self-inflicted forearm laceration. He is incar-
cerated and under the care of the Department of Correc-
tions (DOC). The patient has a history of self-harm and
iron deficiency anemia, and his baseline hemoglobin is 6
to 7 gldL (reference range 13.0-17.0). On presentation
to the emergency department, his vital signs are stable,
he has no symptoms of blood loss, and his hemoglobin is
5.2 g/dL. A DOC representative presents a court order
that authorizes a blood transfusion when the hemoglobin
level is less than 6 g/dL, but the patient refuses the trans-
fusion. As his caregiver, am I obligated to follow the court
order against the patient’s wishes?

e The caregiver’s obligation is to the patient.

® Anincarcerated patient’s autonomy deserves
the same respect as the autonomy of someone not
incarcerated. Loss of decision-making autonomy in
healthcare is not part of a prison sentence.!?

As stated by former Associate Justice of the
Supreme Court Benjamin Cardozo in Schloendorff v.
Society of New York Hospital, “[e]very human being of
adult years and sound mind has a right to determine
what shall be done with his own body.” The real-
world application of this principle is rarely straight-
forward, however.

Il PIVOTAL STEP: DETERMINE CAPACITY

The first step in any situation involving an incar-
cerated patient and a court order is to determine
the patient’s capacity to make decisions about his or
her own care. In this case, the decision is refusal or
acceptance of the transfusion authorized by the court.
Psychiatric consultation may be helpful when there is
comorbid psychiatric disease, but any physician (and
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in some US states nurse practitioners and physician
assistants) who is familiar with the patient is autho-
rized to determine capacity.

Scenario 1

The patient has the capacity to make a decision regarding

the treatment outlined in the court order—in this case, a

blood transfusion.

A patient who has decision-making capacity has
the same right as a nonincarcerated patient to refuse
evaluation and treatment, but a court order can com-
plicate the situation, as in the following examples:

e A court order has no bearing on the patient’s
capacity status. An order that authorizes medical
treatment in specific scenarios is not a ruling on a
patient’s capacity, nor does its existence imply that
the patient does not have capacity.

e A court order can be used to override a patient’s
right to object to a course of treatment, but it does
not mandate the treatment. That is, the presence
of a court order does not require a caregiver to act if
the caregiver considers the treatment to be incon-
sistent with the patient’s clearly stated preferences.
Even in Washington v. Harper, a 1990 US Supreme

Court case that ultimately mandated antipsychotic

treatment of a mentally ill incarcerated individual,

the Court wrote that the interests of the incarcerated
individual are “adequately protected, and perhaps
better served, by allowing the decision to medicate

to be made by medical professionals rather than a

judge.” There are a few scenarios, though, in which

a court’s decision may overrule that of the caregiver.

(See sidebar, “Exceptions to the rule”).**

In our case, the patient’s refusal of a transfusion is
unlikely to result in irreversible harm. However, respect
for an autonomous patient’s preferences includes respect
for their decision even if it is likely to result in death
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M EXCEPTIONS TO THE RULE

If the caregiver elects to go against the patient’s
preferences, the court order authorizing the treat-
ment gives the caregiver legal coverage. In general,
however, if a patient has the capacity to make the
medical decision, the caregiver should respect the
patient’s autonomy and the decision. If the care-
giver opts not to administer the court-authorized
treatment, they should inform their organization’s
legal team so they can be prepared should a dispute
arise.’

or other irreversible harm. As with nonincarcerated
patients, all reasonable efforts should be made to ensure
that the patient’s preference is informed, consistent, and
congruent with their basic values.

Scenario 2

The patient lacks the capacity to refuse the treatment out-

lined in the court order.

This situation sets in motion a series of steps. The
first is to identify the patient’s healthcare power of
attorney. If one does not exist or cannot be found,
there are other options:

e A patient who lacks medical decision-making
capacity may still have the capacity to designate a
power of attorney. If the patient lacks the capacity
to identify a surrogate, state-specific hierarchies of
family members should be contacted,” and incar-
ceration does not change or exclude this hierarchy.
If it is technically feasible and medically necessary,
the surrogate decision-maker should be allowed
access to the patient in order to make appropriate
medical decisions even if such visitation would
not normally be allowed.®

¢ [fno surrogate can be identified or contacted, care-
givers must move forward with what they believe
is in the patient’s best interest. Correctional offi-
cers do not become the surrogate decision-makers
and do not have the authority to make medical
decisions for people in their custody. This is true
for patients in all healthcare settings, including
healthcare facilities within correctional institu-
tions. As with patients who are not incarcerated,
the default assumption is that a patient would
want to be evaluated and treated.

In this setting—ie, the patient lacks the capacity
to make the decision and name a surrogate, there
is no surrogate decision-maker, and a court order
instructs treatment—the caregiver is still not obliged
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In rare situations, the court has compelled treat-
ment of a patient with decision-making capacity
in order to maintain security in a prison setting
or to protect the due process of law (Washington v.
Harper* or Saenz v. Wisconsin Department of Correc-
tions®). These circumstances differ from the ones
presented in this article, and caregivers outside of
DOC facilities are unlikely to face such situations.
Additionally, a court order that compels treatment
of a specific patient does not compel a specific care-
giver to administer that treatment.

to order the treatment and may choose not to follow
a court order that they feel is medically unnecessary.
On the other hand, if the caregiver does feel that the
treatment is in the patient’s best interest, the court
order gives the caregiver legal protection to treat even
when it is against the patient’s wishes.

Scenario 3
The patient lacks decision-making capacity and physically
resists treatment the caregiver believes is necessary.
When a patient who lacks decision-making capac-
ity physically resists treatment the caregiver believes is
needed, the same process should be followed as for other
patients, using necessary mechanisms to ensure safety.’
Sometimes this requires sedation, which is emotionally
challenging even when it is used for a nonincarcerated
patient. Given the additional complexities surrounding
the care of incarcerated patients, forcing sedation may
feel ethically questionable. Caregivers may opt to consult
their legal teams or ethics committees for input in these
cases. This is unnecessary, however, if the patient has been
determined not to have capacity to make the decision.

M OTHER CHALLENGES

When providing care in correctional settings, caregiv-
ers must abide by rules set by DOC authorities. These
rules may include limiting the amount of information
provided to the patient or requiring that the patient
be restrained. The need to abide by the rules of cor-
rectional authorities may be reasonable, but the rules
can complicate the delivery of medically appropriate
care. Caregivers have the right to challenge the rules,
but under the current system, final decision-making
power lies with correctional employees. Further chal-
lenges may occur if caregivers feel pressure from cor-
rectional officers to make specific decisions. In these
instances, it is prudent to involve the legal team or
ethics committee.
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INCARCERATED PATIENTS

Is your incarcerated patient capable of making
a decision about a medical intervention
(evaluation, test, treatment)??

YES
NO
v
YE ..
Does patient consent to ° > Treat Is there a healthcare power VES Follow directive of health-
intervention?” T red of attorney, or can an ,| care power of attorney, or
appropriate surrogate be comply with surrogate’s
NO identified? decision on patient’s behalf.
A\
Does a court vES _| You are not NO
order exist? | obligated to treat; \d
if you OF(’jt to treat, Is treatment medically YEs | Treat regardless of patient
o ICOl”ltl orderis necessary? > preferences; a court order
egally protective. supports your decision.
v NO
Do not treat. v

Do not treat; court order
does not compel treatment.

Figure 1. Navigating healthcare of an incarcerated patient.

2Any physician, and in some US states nurse practitioners and physician assistants, can determine capacity.

bThis applies for medical evaluations, diagnostic tests, and treatments.

In the case of a life-threatening emergency, when
there may not be time to clearly assess the patient’s
capacity or preferences or when an appropriate sur-
rogate cannot be found, the default position should
be to avoid irreversible decisions and preserve the
patient’s life until a more thorough assessment can be
made. In the absence of sufficient information, it is
reasonable to assume that most patients prefer life to
death, so a decision to treat is still based on the best
guess of the patient’s likely preference.

Il THE BOTTOM LINE

The United States incarcerates more people per cap-
ita than any other country.” Caregivers in all special-
ties and all settings should be aware of their roles in
caring for this large and vulnerable group, especially
as the incarcerated population is aging rapidly and
will require more medical care.”!® Indeed, incarcer-
ated individuals are among the few Americans who
possess a constitutional right to healthcare.®

Caring for patients who are incarcerated can cre-
ate complex, uncomfortable situations. These cases
are easier to navigate with the use of a decision-mak-
ing tool (Figure 1) and awareness that patients who
are incarcerated have the same rights of self-deter-
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mination as those who are not. A prison sentence,
a jail sentence, or a court order does not abolish an
individual’s entitlement to or refusal of healthcare.

I RETURNING TO THE INITIAL CASE

This incarcerated 45-year-old patient consistently
refused transfusion despite conversations with mul-
tiple caregivers. Although his hemoglobin was lower
than the court-noted threshold, it was not greatly
reduced from his baseline, and he was asymptomatic.
The patient’s stability allowed time for a thorough
capacity evaluation, which was done with psychiatric
assistance due to his history of self-harm.

The patient was able to state his reasons for
refusal: “I don’t want someone else’s blood inside of
me . . . [and] there is a shortage of blood in the world;
my blood can regenerate, it has before.” He denied
suicidal ideation and was deemed to have the capacity
to refuse transfusion. Ultimately, the transfusion was
deferred despite the court order. [

Acknowledgments: The authors would like to acknowledge Joe Hanes,
JD, Corporate Counsel at UW Health, Tricia Kvitrud, JD, Senior University
Legal Council, University of Wisconsin-Madison, and Shannon Ross, Exec-
utive Director of The Community (thecommunitynow.us) for their review
of and comments on this manuscript.

JANUARY 2023

Downloaded from www.ccjm.org on July 21, 2025. For personal use only. All other uses require permission.


http://www.ccjm.org/

KAIKSOW AND COLLEAGUES

I DISCLOSURES

The authors report no relevant financial relationships which, in the
context of their contributions, could be perceived as a potential conflict
of interest.

I REFERENCES

1.

United States Department of Justice Federal Bureau of Prisons.
Patient Care; 2014.

. Rold WJ. Thirty years after Estelle v. Gamble: a legal retrospective. J

Correct Health Care 2008; 14(1):11-20.

. Schloendorff v Society of New York Hosp. 105 N.E. 92, 93 (N.Y. 1914).
. Washington v Harper. 494 U.S. 210 (1990).
. Widra E, Herring T; Prison Policy Initiative. States of incarceration:

the global context 2021. https://www.prisonpolicy.org/global/2021.
html. Accessed December 12, 2022.

. Saenz v Wisconsin Department of Corrections. 299 Wis.2d 486 (2007).

CLEVELAND CLINIC JOURNAL OF MEDICINE

8.

10.

. Wynn S. Decisions by surrogates: an overview of surrogate consent

laws in the United States. Bifocal J ABA Comm Law Aging 2014;
36:10-4.

Dober G; Prison Legal News. Beyond Estelle: medical rights for
incarcerated patients. https://www.prisonlegalnews.org/news/2019/
nov/4/beyond-estelle-medical-rights-incarcerated-patients/.
Accessed December 12, 2022.

. Novisky MA. Avoiding the runaround: the link between cultural

health capital and health management among older prisoners.
Criminology 2018; 56(4):643-678.

Williams B, DiTomas M, Pachynski A. The growing geriatric prison
population: a dire public health consequence of mass incarceration.
J Am Geriatr Soc 2021; 69(12):3407-3409. doi:10.1111/jgs. 17454

Address: Farah Acher Kaiksow, MD, MPR, Department of Medicine, Di-
vision of Hospital Medicine, University of Wisconsin School of Medicine
and Public Health, 600 Highland Avenue, K4/4, CSC, Madison, WI 53792;
fkaiksow@wisc.edu

VOLUME 90 ¢ NUMBER 1 JANUARY 2023 21

Downloaded from www.ccjm.org on July 21, 2025. For personal use only. All other uses require permission.


http://www.ccjm.org/

